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OPINION

BACKGROUND

Shortly after midnight, in the early morning of August 15, 1999, Lori Kelley discovered the
body of her thirteen-month-old daughter, Erin Elaine Kelley, dead in her crib. Brian Kelley, the
father of the child and Defendant in this case, admitted to both his wife and the police that he
smothered the infant. Later the same day, an arrest warrant was issued charging Defendant with
criminal homicide, and he was transported to the Wilson County jail.

On August 16, 1999, the Wilson County General Sessions Court issued an order directing
that Defendant undergo aforensic eval uation by the Cumberland Mental Health Center, pursuant to
Tennessee Code Annotated section 33-7-301, for the purpose of determining hiscompetency to stand
trial and his mental condition at the time of the crime. Based on a conclusion that the required
determination could not be made on an “ outpatient basis,” Dr. Sandra Phillips recommended that
Defendant be referred to the Forensic Services Division of the Middle Tennessee Menta Health
Institute (“MTMHI") for an inpatient evaluaion. Defendant was admitted to MTMHI on August
25, 1999. On September 11, while undergoing mental evaluation, Defendant was indicted on one
count each of premeditated and intentional first degree murder and first degree murder committed
during the perpetration of afelony.

On September 20, 1999, the doctorsat MTMHI determined that Defendant’ s condition was
such that he was “ capabl e of adequately assisting in his defense in acourt of law.” With regard to
Defendant’ smental condition at the time of the alleged offense, the doctors also concluded that the
defense of insanity could be supported, pursuant to the provisions of Tennessee Code Annotated
section 39-11-501. Defendant was discharged from inpatient status and returned to the custody of
the Wilson County Jail.

Shortly thereafter, Defendant’s counsel filed a petition requesting that Defendant be
judicialy hospitalized under Tennessee Code Annotated sections 33-7-301(b) and 33-6-104.
Following a hearing on September 22, 1999, the Wilson County Criminal Court found that
Defendant’ s mental condition had deteriorated to the extent that he might be incompetent to stand
trial. Inaddition, the court determined that Defendant wasmentally ill and that theillness posed the
likelihood of seriousharm, requiring commitment to amental hospital or treatment resourcebecause
all available less drastic alternatives were unsuitable. Defendant was returned to MTMHI, where
he was placed in the custody of the Commissioner of Mental Health and Mental Retardation for
treatment and evduation. The court further ordered that MTMHI report on Defendant’s progress
and condition as it related to standing trial every six months.

On November 29, 1999, the Wilson County Criminal Court granted the State’s request to

allow an independent qualified expert to conduct a forensic evaluaion of Defendant’s mental
condition, pursuant to Tennessee Code Annotated section 33-7-301(a)(2)(B). The issues to be
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addressed were Defendant’ s competency to stand trial and mental condition at thetime of the crime.
The State selected Dr. Daniel Martell, who conducted an independent evaluation as requested.

On February 24, 2000, the clinical staff a8 MTMHI opined that Defendant remained
incompetent to stand trial and that he was also unable to assig his attorney in mattersrelated to his
defense. On March 23, 2000, the MTMHI staff determined that although Defendant was till
committable, his condition had improved such that he was competent to standtrial. Defendant filed
anotice of intent to present an insanity defense. The trial commenced on September 5, 2000, and
lasted three days.

EVIDENCE AT TRIAL
|. Lay Testimony

At Defendant’s trial, Dorothy Jean Reynolds, the director of the Wilson County 911
Communications System, identified the tape recording of a telephone conversation that occurred
between Defendant and the 911 emergency dispatcher on the evening the victim was killed. The
tape recording began with the 911 dispatcher calling Defendant’s residence, because a previous
telephone call from Defendant’ s location had been disconnected before the dispatcher could speak
with anyone. At tria, the tape was played for the jury and revealed the following colloquy:

911 DISPATCHER: [Dialing sound. Phone ringing.]

DEFENDANT: Hello.

911 DISPATCHER: Yes. ThisisWilson County 911. | just received a hang up
call from there. Iseverything okay?

DEFENDANT: Yes. It'sjust fine.

911 DISPATCHER: Who isthat screaming in the background?
DEFENDANT: Oh ... that's my wife.

911 DISPATCHER: Areyou sure everything's okay over theresir?
DEFENDANT: Y eah, itsfine.

911 DISPATCHER: Canl talk to her?

DEFENDANT: Sure. [A pause] Uh...she'skinda. .. shetook off.
911 DISPATCHER: All right, sir. Areyou sure everything's okay?
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DEFENDANT:

911 DISPATCHER:

DEFENDANT:

911 DISPATCHER:

DEFENDANT:

911 DISPATCHER:

DEFENDANT:

911 DISPATCHER:

DEFENDANT:

911 DISPATCHER:

DEFENDANT:

911 DISPATCHER:

DEFENDANT:

911 DISPATCHER:

DEFENDANT:

Well .. .shefound...um...uh...found my daughter.
She's...uh...she'sinthecrib, dead.

All right. Tell yawhat . . . you stay awhile, okay?
Okay.

Areyou still at 512 Stonehenge Drive?

Y eah.

Uh. .. Kelley, last name?

Yes, Sir.

All right. Tell yawhat . . . | am going to--1 am going to hang
up with you, and I am going to get an ambulance over there.

Okay.

And | am going to call you right back, okay?
Okay.

So, the baby was dead in the crib.

Yes.

Okay. All right. Bye.

Bye.

Officer Mike Wentzell, with the L ebanon Police Department, testified that he was on duty

at 12:52 am. August 15, 1999, when the police received arequest for assistance at 512 Stonehenge
Drive, in Lebanon, Tennessee. When Wentzd| arrived, Lori Kelley, Defendant’ swife, waswaiting
in the front yard and ran out to meet his police car. Wentzell testified that Ms. Kelley was crying
and screaming and wanted to know whether he could perform CPR. Wentzell answered
affirmatively. Ms. Kelley informed Wentzell that her baby was not breathing, and then led himinto
the Kelley’s house via the back door. Ms. Kelley also informed Wentzell that she bdieved her
husband had killed their baby by smothering it.

Officer Wentzell testified that he called out Defendant’ s name upon entering the Kelley’s

house. Wentzell could hear Defendant’ svoi ce and subsequently found him standing inthe doorway
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to the bedroom. He was naked and unarmed. Wentzell asked Defendant what was going on.
Defendant replied that he had “smothered the baby.” Wentzd| asked why. Defendant responded
that God had directed him to sacrifice hisdaughter because shewas perfect and innocent. Defendant
alsotold himthat Jesuswas coming soon. Wentzell instructed Defendant to put someclothesonand
show him the infant. Defendant took Wentzell to aroom at the back of the house which strongly
smelled of vomit. Wentzell testified that the child in the crib was obviously dead--her skin was
extremely white and her lips were blue.

Defendant was arrested and placed in Wentzell’s patrol car, at which point Defendant had
aconversation with some officers which was recorded by avideo camerain the vehicle. Thevideo
tape was played for the jury and revealed, in relevant part, the following conversation between
Defendant and various officers:

OFFICER 1: Okay. Now, what did you tell me?

DEFENDANT: God told meto do it.

OFFICER 1: God told you to do what?

DEFENDANT: To sacrifice.

OFFICER 1: Okay. And, how did he tell you to sacrifice?

DEFENDANT: Through the spirit.

OFFICER 1: No, | mean, what did he tell you to do, asfar as --

DEFENDANT: Just smother her.

OFFICER 1: God told you to smother her?

DEFENDANT: Y eah.

OFFICER 1: Y our baby?

DEFENDANT: Yes, Sir.

OFFICER 1. When did he tell you to do this?

DEFENDANT: Ah, hedidn’t let me know until tonight . . . .
* * *



OFFICER 2: [W]hat did you suffocate her with?

DEFENDANT: Ah, just my hand.
OFFICER 2: Just your hand? Okay. Well, before | go further with my
guestioning . . . You're under arrest. [An officer read

Defendant the Miranda warnings.]

* * *

OFFICER 2: I’m just trying to understand, because this isn’t something
that happens all the time, you know, as far as--

DEFENDANT: | understand. He's coming back soon; okay? And, he was
dealing with me with the spirit, leading me along the way,
letting me walk to see things through with his eyes. And,
then he kind of surprised he with this tonight, for me to--for
him to come back, | was going to have to do this.

OFFICER 2: That you were going to have to sacrifice your child?
DEFENDANT: Yes, Sir.

OFFICER 2: Did he say why it would have to be your child?
DEFENDANT: Well, she'sasymbol. She'saperfect little angel-type child.

A transcript of the entire tape recording was entered into evidence also. In the presence of
thejury, thetrial judge stated that the actual audio/video tapewasthe* best evidence’ and, therefore,
the transcription should be used as merely an aid in recalling what was said on the tape.

Wentzd | transported Defendant from the crime sceneto the L ebanon Police Department and,
some time later, he also transported him to the Wilson County Jail. Wentzell testified that during
theridetothejail, Defendant told Wentzell that he appreciated Wentzell’ skindnesstoward him and
that he knew what hedid was“wrong.” Wentzell said that he noticed aslight changein Defendant’s
personality at this point, but he did not elaborate further on this observation during his testimony.

Detective Scott Osborn interviewed Defendant when he arrived at the Lebanon Police
Department with Officer Wentzell. Osborn testified that one of the first things Defendant said was,
“What do you want to know? | killed my daughter, the father told me to do it.” Defendant also
discussed various events of his life, including a rdigious experience at a golf course and Jesus
presence in a woodcarving booth at the fair. In Osborn’s opinion, Defendant had no problem
understanding what was said to him, although Osborn had some difficulty keeping Defendant
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“focused.” Defendant appeared “very calm.” At certain points during the interview, he placed his
hands behind his head, rocked back, and put his feet up onto the table.

After the interview, Osborn left the room to give Defendant time to compose the following
written statement, which was read into evidence at trial: “1, Brian Kelley, killed my daughter, Erin
Elaine Kelley, so that Christ could return.” Defendant signed the statement and dated it: “8/15/99,
3:27 am.” Afterward, Osborn asked Defendant a series of questions, during which he handwrote
his questions and Defendant’ sanswers. The transcription of this question and answer session was
read into evidence at trid:

QUESTION: Would you explain what happened tonight, with your daughter?
ANSWER: My wifeand | werein bed, the Holy Spirit whispered in my ear.
QUESTION: What was the Holy Spirit saying?

ANSWER: | felt like he was telling me to take my daughter’slife.

QUESTION: Did hetell you how to go about it?

ANSWER: | felt like suffocation would make it easiest on my daughter.

QUESTION: So, did you make a decision to suffocate your daughter?

ANSWER: Yes. | didn't think | had achoice, but | guess| did.

QUESTION: Earlier you said that you took your daughter out of the crib and sat
down on the rocking chair with a small bear, but it wasn’t doing the
job; would you explain what hagppened next?

ANSWER: | used my right hand to cover her mouth and smother her nose, kind
of like when you baptize someone.

QUESTION: Do you remember how long you did this?

ANSWER: | don’'t remember. It seemed like an eternity. It was horrible.

QUESTION: Earlier you stated that you were naked and sitting in thechair and that
blood and water came out of your daughter’ snose; is tha correct?

ANSWER: Yes, sir. Some of it ran down my belly o | put her back in the crib
and took a shower.

Defendant also signed the above transcription and dated it: “8/15/99, 4:28 am.”

Some time later, Detective James Burton interviewed Defendant a second time. Osborn
remained present during the second interrogation and reported that Defendant’s answers were
essentidly a “rehash” of hisfirst statements. Near the conclusion of Burton’s interview, Osborn
asked Defendant whether, “ based on thelaws and rules that peopl e have here on earth that we go by,
[did Defendant] feel like what [he] did waswrong?’ Defendant responded that he knew that what
hedidwas“wrong” and that “ he could be punishedfor it.” Defendant also stated that “thelaws here
only exist because God allows them.” The second interview concluded at 4:28 a.m. on August 15,
1999.

During cross-examination, Osborn testified that he had a hard time keeping Defendant “on
track” during thefirst interview. Defendant had revealed to Osborn that he was having problems at
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work and difficulty sleeping. Defendant believed that the problems he was having were one of
God's“tests’ for him because God had something for him to do. On redirect, Osborn testified that
Defendant admitted trying to suffocate his daughter twice. Hisfirst attempt, with ateddy bear, was
unsuccessful.

James David Burton 11, the lead detective in the investigation of the killing of Defendant’s
daughter, testified that he conducted a second interview of Defendant following Osborn’s initial
interrogation. Defendant’ s posture was casual and relaxed when Burton found him; he had hisfeet
propped on Osborn’s desk.

Burton introduced himself to Defendant, and then explained that he wanted to review what
Defendant had previously discussed with Osborn. Among other things, Defendant proceeded to tell
Burton thefollowing: On the evening of August 14, 1999, he and hiswife and child had goneto the
County Fair. Ontheir return home, they put the baby, Erin, to bed and then went to bed themsel ves.
Later, at approximately midnight, Defendant felt that “ he just had to do something else.” Hefelt that
hewasbeing “ prompted” and got out of bedto pray over Erin. Defendant entered Erin’sroom, took
her from her bed, and sat down with her inarocking chair. Atthat point, he begantoreceivevisions
of thebiblical characters Abraham and Isaac. He also received instructionsto sacrifice his daughter
because she was “perfect.” He bdieved that this had to be done before Christ could return. He
decided that suffocation would be the most humane way to do what he had to do, and he hoped that
his wife would not get up during his sacrifice because it would be “hard on her.”

Defendant told Burton that first he picked up ateddy bear and placed it over Erin’ sface, but
this*“wasn’t quite doing thejob.” So, Defendant discarded the teddy bear and placed his hand over
Erin’snose and mouth. He held it there until Erin died, and then put her back inbed. At thispoint,
Defendant felt he needed to relax and took a shower for this purpose. While he was in the shower,
hiswife woke up and came into the bathroom because she wondered what he was doing. Next, she
checked on Erin and discovered that she was dead.

When Burton asked Defendant what he would have done if his wife had slept through the
night and not discovered the dead baby, he replied that he had not thought that far ahead. He
probably would have slept in the study and, by thetime hiswifewoke up in the morning, everything
would beall right for “the Father, the bride and the daughter would dl be together again.” Near the
conclusion of the interview, Burton also asked Defendant whether, “according to the laws of this
country and . . . land, [did] hethink that what he did waswrong.” Defendant replied: “Oh, yes, Sir.
What | did according to the laws of thiscountry, yes, sir, it waswrong. But | don’t go by the laws
of this land, I go by the laws of God.” Burton said that Defendant gppeared alert and able to
comprehend what was going on during the interview.

On cross-examination, Burton rel ated certain detailsof hisinterview with Defendant’ swife,
Lori Kelley. For example, she informed him that Defendant’s “religious experiences’ had started
“afew weeksback.” Ms. Kelley told Burton that Defendant had informed her that he was going to
be on the Larry King show in ayear. Defendant also told hiswifethat he beieved the Holy Spirit
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had come over him and was revealing information through him. When she became concerned,
Defendant told her that everything would be “okay” and Jesus was returning soon. Burton's
investigation also revealed that the Kelley’s did not have life insurance on Erin and that there was
no history of child abuse or marital problemsin the Kelley household.

Dr. CharlesWarren Harlan, aforensic pathol ogist, performed an autopsy on thevictim. Dr.
Harlan testified that the cause of death was a specific type of suffocation referred to as “burking.”
Specificaly, he stated that “ burking” isused to describe death caused by impeding the airway of an
individud. This may be accomplished by pinching the nose, covering the mouth, and forcing the
chinupward so that air passageto thelungsisimpossible. The neck of thevictim also revealed mild
purple congestion in the area of the throat, which indicated that there was a problem with breathing
or circulaion in and about the head. According to Dr. Harlan, death would normally occur in
approximately thirty secondsin athirteen-month-old child, such asthevictiminthiscase. However,
in certain circumstances, it could have taken as long as four to five minutes.

The Staterested its case at the conclusion of theabove evidence. The next witnessto testify
wasLori AnnKelley, Defendant’ swife. Ms. Kelley and Defendant had been married gpproximately
fiveyearsat thetimeof trial. Shetestified that Defendant wasaloving father. Hetook care of Erin
every Wednesday, hisday off, and seemed very proud of her. Defendant was adeacon at the Mount
Olivet Baptist Church and attended services regularly. He was also employed as a recycling
coordinator at the Wilson County Landfill, but he had recently begun looking for another job
because he felt he was being pressured to resign his position at work. In July 1999, Defendant’s
employer had decreased his salary and took away the company vehicle Defendant wasusing. This
“upset” Defendant and affected him physically. For example, Defendant began to experience
frequent stomach achesand headachesafterward. Healsolost approximately twenty to thirty pounds
and had trouble sleeping. Ms. Kelley testified that from August 5, 1999, through August 8,
Defendant did not Sleep at al.

Ms. Kelley testified that Defendant was a Christian man who prayed and read the Bible but,
prior to August 9, 1999, she would not have classfied hisreligious atitude asa“ preoccupation” or
an “obsession.” Thisbegan to change theweek beginning August 9. Defendant attributed religious
significanceto “amaost anything that happened.” Asanillustration, Defendant told Ms. Kelley that
he believed the television evangelist, John Hagee, was “the modern day John the Baptist.”
Defendant based this concluson on the fact that they both came from the wilderness (Texas, in
Hagee' s case) and had the same name.

Ms. Kelley testified that on Monday, August 9, 1999, Defendant did not goto work asusual.
Instead, he had arranged to meet a potential business partner and discuss starting his own company.
When Ms. Kelley arrived home from work that evening, Defendant appeared “very subdued.” He
reported that the meeting was unsuccessful, a“nogo,” but that other possibilitiesexisted. Defendant
also confessed to her that he had areligious experience before the meeting, during which hefell to
hiskneesin the family room and the Holy Spirit came over him. Ms. Kelley attributed Defendant’s

-O-



odd behavior, at least in part, to the fact that he had not slept in four days. Defendant went to bed
that evening at approximatey 7:00 p.m. and findly slept.

Ms. Kelley testified that it was “very unusual” for Defendant to miss work, but Tuesday,
August 10, Defendant again did not gotowork. Instead, he played golf with hismother. When Ms.
Kelley arrived home after work that evening, Defendant told her that his day had been beautiful and
peaceful. Hetold her that he had written down three sevens, “777,” as his score for hole number
five. Heinterpreted thisto meanthat, in one year, he would be invited to discuss his new business
on the Larry King Show with five other persons, including Billy Graham and John Hagee. Hisnew
businesswould becalled, “ Cavary Waste.” Defendant was" grinning from ear to ear” and appeared
very happy that night.

On Thursday, August 12, Ms. Kelley began to feel that something was “not quite on the up
and up” with Defendant. That evening, she and Defendant were supposed to have dinner with
Defendant’ sparents. Defendant arrived at his parents home early, sometime before 4:30 p.m. He
then left to go home and shower, but was expected back shortly. (The Kelley’s home was only a
mileor twoaway.) When Ms. Kelley showed up at approximately 6:00 or 6:30 p.m., Defendant had
still not returned and he was not at their house. They canvassed the neighborhood without success
and notified the Sheriff’s Office that he was missing. At approximately 9:30 p.m., Defendant
returned. He had driven to the Hickory Hollow Mall in Nashville to pick up a picture he had | €ft to
beframed. When Ms. Kelley asked himwhy hewould break their dinner plansto do that, hereplied,
“1 didn’t know | was going anywhere until | wasgone. And | didn’t know where | was going until
| got there.” That evening, Defendant also informed her that Jesuswas returning on Sunday and that
the two of them would be responsible for taking over John Hagee' s church when hewas gone. A
few hours later, she asked him to tell her more about Jesus' return, and Defendant denied making
the statement.

Ms. Kelley testified that she and Defendant had planned to go to the County Fair after dinner
on Saturday, August 14. After she finished cooking, Ms. Kelley informed Defendant three or four
timesthat dinner wasready and hejust looked at her. When hefinally responded, it wasto state that
he needed to go to the bathroom first. She assumed that waswhat he did because she heard thetoil et
flush, but he did not return. Ms. Kelley found him staring into the bedroom mirror. Shetold him
two more times that his dinner wasready. He just looked at her and asked her what she was doing
there. When she reminded him that he was on his way to the bathroom, he responded, “Oh, yeah,
that’ sright,” and went back into the bathroom. Later, Defendant came back and ate dinner. They
took Erin to the fair afterward and returned home at approximately 8:00 p.m. At 10:00 p.m.,
Defendant told Ms. Kelley that he needed to telephone hisfriend, Donnie Price, in Cincinnati. She
warned him that it was 11:00 p.m. in Ohio, so hetriedto log on to his computer because he believed
he had an e-mail from Donniethere. Unableto pull up hise-mail, Defendant called Donnie. Hetold
Ms. Kelley that he needed to thank Donniefor the email (which he had not read yet). When Donnie
did not answer histelephone, Defendant |eft amessage on the answering machine and went to bed.
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Ms. Kelley woke up shortly after 12:00 am. and discovered that Defendant was not in bed.
Thiswas not extraordinary since he had not been sleeping well. However, thistime she did not hear
thetelevision or see any lights on, as often occurred when he was plagued by insomnia. She got out
of bed to look for him and discovered him taking a shower. She opened the bathroom door and
asked Defendant what he was doing. He replied that he was taking a shower to relax because he
could not sleep. Thereafter, Ms. Kelley walked into Erin’ sroom and immediately noticed that Erin
had vomited and was covered by ablanket. Ms. Kelley removed the blanket and noted that Erinwas
“very, very still.” She appeared to have stopped breathing and was also bluein color. Atthispoint,
Ms. Kelley began to scream. Defendant ran into the room and grabbed her by the shouldersto calm
her down, but Ms. Kelley only shouted, “What did you do; what did you do?’ Defendant replied
that “nothing had happened.” Then hetold her that he“did it,” but “it’sall going to beokay.” Ms.
Kelley dialed 911, but Defendant removed the telephone from her hand and hung it up. Almost
immediately, the tel ephone rang back and Defendant answered. Ms. Kelley ran out of the houseand
to the neighbor’ shometo get help. Her neighbor called 911 and wasinformed that the situation had
already been reported. Ms. Kelley testified that shewas hysterical at that point. The police arrived
ashort timelater, and she returned to her house with an officer. At that time, Defendant wasin the
bedroom getting dressed. She heard him say, “God told meto.”

Ms. Kelley testified that, in retrospect, Defendant had appeared very calm and peaceful the
entire week of August 9 (which culminated in the killing on Saturday night). He also appeared to
be “preoccupied.” For example, that particular week she often had to ask him a question severa
times before he would answer her. When Ms. Kelley asked Defendant whether hewas* okay,” she
received the same response every time, namely, that everything, including Defendant, was “just
fine.” Inthe beginning, Ms. Kelley did not suspect that anything was truly wrong with Defendant.
She attributed his strange behavior to stressfrom pressure at work and lack of sleep. Moreover, her
husband was a Christian man, who believed that one should ook to the Lord for guidance in times
of trouble. Thus, Defendant’ s religious attitude did not seem exceptionally unusual to her.

Raymond Val Kelley, Defendant’ s father, testified that Defendant was a “good child.” As
parents, they had no incidents of violence or other problemsto contend with during his childhood.
Mr. Kelley confirmed that Defendant was discontented with hisjob. His problems at work began
shortly after the solid waste board rescinded apromotion and rai se recently given Defendant by his
boss. At the same time, the board also terminated his use of a company truck that Defendant had
driven for five years. Defendant started looking for other employment opportunities. Mr. Kelley
said that he realized Defendant was under stress at that point, but he did not know how much.

With regard to instances of unusual conduct by Defendant in August 1999, Mr. Kelley
testified that Defendant called him at approximately 10:00 p.m. one evening toinform him that John
Hagee was actually John the Baptist. Defendant claimed that he received this information in a
revelation. Defendant had dso shown an odd interest in a tornado that hit Salt Lake City and an
eclipsethat reportedly stopped over Jerusalem. On August 12, 1999, Defendant and hisfamily were
scheduled to come for dinner. Defendant showed up early, sat down in a chair and began to sing,
“Jesus, Jesus, thebattleisover.” Mr. Kelley thought it was peculiar that Defendant sounded off key,
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as he was one of few members of the family who could sing. A thunderstorm began at that point,
and Defendant asked what Jesus had said to calm the water. Mr. Kelley could not recall precisely.
A few minutes later, Defendant was gone. He had told his mother he wanted to take a shower a
home. She asked him to return at 6:00 or 6:30 p.m. for dinner, but he did not. They drove around
looking for him without success. Mr. Kelley testified that it was unusual for Defendant not to keep
peopleapprised of hiswhereabouts. Because Defendant’ sfamily had ahistory of mental illness, and
Mr. Kelley feared that Defendant might be suicidal, the family notified Sheriff Ashe that he was
missing. Defendant returned to their house at approximately 8:30 p.m. that evening. He had gone
to the Hickory Hollow Mdl to pick up apicture of atemplethat he was having framed. Defendant
ate dinner and went home.

Defendant’s behavior concerned Mr. Kelley. On Saturday, August 14, he drove to
Defendant’s workplace to visit him. Defendant appeared “flat.” Mr. Kdley had lunch with
Defendant and their conversation turned to religious subjects. Mr. Kelley asked Defendant when
hethought Jesuswasreturning. Defendant replied that Jesuswould beback before Defendant’ snext
birthday, which was the following Monday, and asked Mr. Kelley to keep that information
confidential. At that point, Mr. Kelley knew they would need to get Defendant some “help.”

During cross-examination, Mr. Kelley testified that Defendant’ shealth history contained no
head or brain injuries, and, prior to August 15, 1999, he had not received any mental health care.
Mr. Kelley wasnot aware of anything which might requirethat Defendant undergo mental treatment,
with the exception of one period of depression Defendant suffered whilein college, which resulted
in his dropping out of school.

Betty Kelley, Defendant’ s mother, testified that Defendant was agood father who loved his
daughter. Defendant shared intheresponsibility of raising Erin and spent every Wednesday, hisday
off, caring for her. Betty testified that, prior to the summer of 1999, Defendant was acompassionate
and “laid back young man.” During the Summer of 1999, he began to appear “troubled” and
“emotionally strung out.” Betty testified that on Tuesday, August 10, 1999, she played golf with
Defendant in the hope it would help him relax. After their game, Defendant exclaimed that it was
the best round of golf he ever played. Betty knew that it was not. Ontheway home, Defendant told
her that he had an “incredible”’ experience with the L ord on the previous Monday, which caused him
to fall on the floor, face down, where he“just cried and prayed.” Defendant told her that the Lord
had been testing him. Betty discussed seeking professional help for Defendant with Defendant’s
father and with Lori, Defendant’ swife. Defendant’ sfather had required professional help when he
suffered problemswith anxiety. Defendant’ sgrandmother was diagnosed with schizophreniaat one
point, and, another time, she was diagnosed as “bipolar.”

Eric Breedlove testified that he managed a store called “Michael’s’ in the Hickory Hollow
Mall in August 1999. Breedlovetedified that Defendant cameinto hisstorein early or mid-August
to pick up aframe order that he had just placed a couple of days earlier. Dueto athunderstorm, the
storedid not have electrical power. Defendant asked about the frame, and Breedloveinformed him
that his order would not be ready for two weeks. Nevertheless, Defendant told Breedlove that he
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would wait outside for the power to come back on. Defendant waited for three hours, during which
he and Breedlove discussed religious matters. Breedlove did not recall the specific subjects they
talked about.

Bill Arnold, Defendant’ s supervisor at the Wilson County Landfill, testified that Defendant
was a good employee. Then, in July 1999, an issue arose regarding whether his raise was proper.
Theincident received substantid mediaattention. Defendant’ srai se was subsequently revoked and
his company truck was taken away. This upset Defendant. Although Arnold never asked for his
resignation, Defendant confided in him his belief that his future with the company was nil.

Arnold testified that at the beginning of the week prior to August 15, 1999, Defendant
informed him that he had not been sleeping well. He asked permission to take off Monday and
Tuesday. Arnold granted hisrequest. Wednesday was Defendant’ s regular day off; he worked a
half-day on Thursday; and hereturned to hisregular shifts on Friday and Saturday. The upcoming
Sunday, August 16, Arnold was scheduled to work the evening shift and Defendant, the morning
shift. Defendant wanted to attend church, so the men switched shifts. Thelast conversation he had
with Defendant occurred on Saturday when he confirmed the switch. Defendant said, “I’ Il seeyou
tomorrow.” In Arnold’'s opinion, Defendant had appeared “normal” the entire week.

Donnie Price, a friend of Defendant’s from childhood, testified that he and Defendant
ordinarily saw each other several timesayear. Pricetestified that he had a telephone conversation
with Defendant on August 10, 1999, which was atypical for a couple of reasons. Firgt, it was of a
predominantly spiritual nature. Price testified that it was not uncommon for he and Defendant to
have spiritual discussions, but God had never been the main focus of their conversation. Second,
Defendant informed Price that they could not get together during Price’ s upcoming visit. Instead,
Defendant had made plans with other people because he was worried about their salvation. Price
was surprised because he and Defendant normally spent time together when Price was in town.

Pricetestified that on August 8, he received an e-mail from Defendant which was “odd” in
that Defendant again grounded hismessagein spiritual themesandwrotetheword “God” in capitals
throughout the message. On August 14, Defendant |eft Price a phone message thanking him for his
prayers. Defendant also informed Price that he would start calling him “Paul.”

Christopher Jason Repsher worked for an architectural engineering firm in Nashville and
supervised alandfill operation group. Repsher testified that he met Defendant approximately three
and one-half years before the trial, when the firm began working on Wilson County landfills.
Defendant had appeared very articul ate, knowledgable, and willing to learn. Thus, when Defendant
expressed an interest in leaving the employ of the County, Repsher arranged a couple of meetings
inearly August 1999 to introduce him to some potential business partners. Repsher testified that he
and Defendant prepared agood presentation, but their meeting withthe potentid partner went poorly
because Defendant became extremely nervous. He was also unable to properly finish sentences or
expresshisthoughts. At one point in the meeting, Defendant interrupted the business discusson to
interrogate their guest about his religious background. A few days later, Repsher met with
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Defendant again to discuss starting his own company. Thistime, Defendant engaged Repsher ina
religiousdiscussion, and, during the course of aconversation about finances, hegot up fromthetable
and wandered into another room.

Terry Ashe, the Sheriff of Wilson County, testified that he had known Defendant all of his
life and, when he spoke with Defendant at the jail on Sunday morning, August 15, 1999,
“[ Defendant] wascalm but not very rational.” Jason Gray, aWilson County Deputy Sheriff, testified
that he also observed Defendant during hisincarceration at thejail. Officer Gray reported that, on
August 16, the day after his arrest, Defendant appeared to be “real quiet and calm” and “kind of at
peace, like, he didn’t have any worries.” After a few days, Defendant |eft the jail to undergo a
mental evaluation. On cross-examination, Officer Gray testified that Defendant did not behave
“peculiarly” until hereturnedtothejail. Atthat point, Gray believed that hedid*real obviousthings
to draw attention . . . things you can’'t help but notice.” When asked, Officer Gray agreed that
“[Defendant] would do most of thesethingsif he or someonewaswatching him.” He dso admitted
that, because Defendant was on “suicide watch,” someone watched him twenty-four hours aday.

Virginia McAfeg, testified that she was the wife of the minisger at Mount Olivet Baptist
Church, which Defendant attended and where he served as a deacon. Ms. McAfee had known
Defendant personally and through the church for nineyears. Shetestified that during thistime, she
had numerous opportunities to observe Defendant with his daughter, Erin, and she considered their
relationship “very good.” In her mind, there was no doubt that Defendant loved Erin. Regarding
her visit with Defendant in the Wilson County Jail after his arrest and prior to his transfer to the
mental institute, Ms. McAfee commented: “He was not [Defendant]. He was very disoriented. |
really don’t know how to explain it exactly. Hejust kind of stared inablank stare. Hedidn't quite
understand thingsthat werebeing said. Hewasjust very, very unusual.” During cross-examination,
she characterized Defendant as loving, God-fearing, and a person who knew right from wrong.

Harold Taylor, Ricky Coffee, and Michelle Vance, testified tha they had worked with
Defendant. Taylor and Vance claimed that Defendant’s behavior changed in the weeks prior to
August 15, 1999. Taylor testified that when hearrived at work on the morning of Thursday, August
12, Defendant asked him and two other employees, “Are you ready to go?’ Taylor asked what
Defendant was referring to, and Defendant replied, “The Lord is coming back” and, “1’m going to
get anew kneecap.” Accordingto Taylor, hewasadifferent manthen, and*just not there” anymore.
MichelleVance smilarly testified that Defendant had become “strange’ in Augug. She noted that
he had becomeintroverted and lessinterested in hisjob. Healso appeared at work unshaven, which
he had never donebefore. Conversely, Ricky Coffeetestified that hewitnessed no bizarre behavior
on the part of Defendant in August. Coffee admitted that he was present when Defendant declared
that the Lord was returning and a new kneecap was on the way, but he found this not unusual.

RebeccaJane Smith, apsychiatric social worker withtheM TMHI forensic servicesprogram,
testified that her job entailed working with an evaluation team to determine whether adefendant is
competent to stand trial. Whiledefendants are hospitalized, Smith assisted them in communicating
withtheir attorneys, the community, and the mental health center when they areready for discharge.
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In addition, Smith was responsible for compiling a social history on the defendant to assist the
psychol ogists and psychiatristsin determining commitability issues and other mattersrelevant to an
insanity defense. Smithtestified that thesocial history on Defendant was prepared frominformation
received from persons other than Defendant, i.e., his parents, wife, employer, and coworkers.

Smith testified that she met Defendant when he was transferred from the unsecured area of
MTMHI facility to the maximum security division of forensic services on August 25, 1999.
Standard admission procedure requires assessment and admission, followed by aformal interview
by the treatment team. In Defendant’s case the treatment team members were Dr. Samuel
Craddock, aclinical psychologist, and Dr. Rokeya Farrooque, a psychiatrist, in addition to hersd f
and anurse. Attheinitial interview, Defendant was able to give the team significant information
pertaining to his background and the circumstances surrounding the crime charged. He also
appeared cam and coherent. Smith met with Defendant at least once a week (a total of
approximately fifty or sixty times) during the year preceding the trial.

Regarding the commission of theinstant offenseon August 15, 1999, Smithtestified that her
conversation with Defendant revealed the following: Defendant and his family had gone to the
County Fair and afriend s house. Sometime after they arrived at home, Defendant was “dealing
withtheHoly Spirit,” but stated that the voicewas not audible. He al so attempted to contact various
friends. He fet “led” to call a former girlfriend, but could not find her phone number in the
telephone book. Next, he felt compelled to pray for his daughter. As he watched her sleep, the
thought came to him that he would have to sacrifice her so that Christ could return. Defendant said
that at first he argued with God on this matter, claiming that there was no way he could go through
with it. Thereafter, he picked her up, sat down in a rocking chair, and began smothering her.
Defendant described it as “horrible,” and he prayed at that time that his wife would not come into
the room. After hischild died, he took a shower. When his wife came into the bathroom, he told
her to go back to bed. Defendant told Smith, “Once you know what you’ re supposed to do, you have
to be obedient and do it.”

During another session, Defendant i nformed Smiththat hewashaving second thoughts about
not needing further treatment. Defendant said hefelt “confined.” Hehad started chanting, hishands
were shaking, his heart was racing, and hefelt “nervous.” Defendant then regressed in timeto the
Sunday prior to the offense: he said that he waswatching tel evision when, suddenly, the screen went
blank and the message, “ Praise Jesus, Praise Jesus, Praise Jesus’ began to scroll acrossit. When
they discussed hislack of guilt for the crime, Defendant hypothesi zed that thiswas poss ble because
he knew “he didn’t have control.” He cited a time when he panicked because he had become
separated from hiswife and daughter for abrief period at the County Fair. Hewas perplexed by the
fact that he could feel that protective about hisfamily and yet, take his daughter’ s life afew hours
later. Defendant admitted that his mind was not right and that he missed his daughter. 1t had
occurred to him that he made an error in judgment. He believed that possibly he was the one that
should have been sacrificed. If he had killed himself instead of his daughter, things might have
occurred as they were intended, such as Christ’ s return.
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Smith also testified that she had observed no evidence of malingering on the part of
Defendant during the I nstitute s examination of him. In her opinion, hissymptomswere consistent,
and his condition has improved since he was admitted to MTMHI. At that time, Defendant was
taking the following medications: Prozac, 20 mgs; Depakote, 500 mgs,; Zyprexa, 10 mgs; and
Vistaril, 50 mgs.

[I. Expert Testimony

The first expert witness presented was Dr. Sandy Phillips, a clinical psychologist and the
director at Cumberland Mental Health Services. Dr. Phillips testified that her duties include
conducting forensic evaluations of a defendant’ s competency to stand trial and mental condition at
thetime of the crime. To that end, Dr. Phillips saw Defendant on three occasions during a two-day
period beginning Monday, Augugt 16, 1999, at the Wilson County Jail. She testified that
Defendant’ sdemeanor was uncommon, in that he appeared very confident and energetic. He smiled
at Dr. Phillips when they met and related to her various details concerning his situation without
difficulty , e.g., how long he had been injail, who had visited, what he was charged with, et cetera.
Inavery matter-of-fact way (“ asif hewasdescribing theweather”), Defendant informed Dr. Phillips
that he was charged with murder because he had been instructed to sacrifice his daughter so that
Christ could return. He described the events leading to the act and told her that, although this had
been a particularly difficult time for him, life was once again “perfect” in his mind. Defendant
discussed his father, expressed puzzlement over why bad things happen to good people, and
described various religious “visions’ he had recently experienced.

Dr. Phillipstestified that Defendant’ s speech began to resemblesomething that psychol ogists
refer to as* circumstantial speech,” meaning that his conversation stayed on the same topic, but did
not display a good connection between thoughts. His discourse also showed signs of adeveloping
delusional system, which occurs when subjects put together thoughts in a way that is very
idiosyncratic to that person. Thisisconsidered asign of psychosis, and anyone not suffering from
amental illness can instantly recognize that the subject’ s logic isincorrect or the premises untrue.
Although Defendant believed that everything he was telling Dr. Phillips was true, he also seemed
to sense a strangeness about it and explained that one should not question God. With regard to
killing Erin, Defendant said that hefelt “aleading to sacrifice her.” Hehad argued with God about
the sacrifice, just as Jesus had done, asking him if there was another way. Having received no
alternative instructions, he smothered his child so that Christ could return. He told her that it was
the hardest thing he had ever done but summed up his feelings in thisway: “1’m at peace with it.
I’ ve been obedient and I'll see her soon.” With absolute certainty, Defendant stated that Christ
would return by sundown that evening. He was aware that people thought he was crazy. AsDr.
Phillips departed, she and Defendant acknowledged that they would certainly see each other again
the next day—in heaven if hisassertions were correct, in jail if they were not.

When Dr. Phillips returned the next day, Defendant was beginning to question what he had
done. He wondered if he had been under the influence of Satan, rather than God, because he
suspected that God probably would not ask a person to destroy his child. He confessed that he had
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considered grabbing a gun from a police officer and shooting himself. Worried for his safety, Dr.
Phillips had him committed to the MTMHI. Her initial diagnosiswas acute psychotic episode, with
religious delusions. Upon receiving additional information, Dr. Phillips changed her diagnosisto
bipolar | disorder, with psychotic features, which she classified as a“severe mental disease.” (On
cross-examination, Dr. Phillips explained that the primary difference between the two diagnosesis
the duration of theillness.) Bipolar | disorder usually first appears when aperson isin histeens or
20'sand enduresfor the remainder of the person’slife, primarily as episodes of maniaor depression,
which may or may not be associated with psychotic processes, e.g., hallucinations, delusions, and
such. Treatment can stabilize a patient’s moods, and this typically diminishes the psychotic
symptoms as well. When asked whether she believed Defendant may have exaggerated his
symptoms, Dr. Phillips replied negatively. She explained that his statements were not only
extremey consistent, but also fit the pattern of a known psychosis. Further, he was cooperative,
remarkably open, and not hesitant to express his uncertainties.

When asked her opinion on whether Defendant was able to understand the wrongful ness of
his actions a the time he killed his daughter, Dr. Phillips believed that Defendant recognized his
actions were contrary to man’s law and that he would be arrested, but God' s law was higher and,
therefore, his conduct was justified and ultimately not wrong.

Dr. Samuel Craddock, aclinical and forensic psychologist at MTMHI and amember of the
forensic services team assigned to evaluate Defendant, testified that Defendant’ s initial period of
assessment at MTMHI began August 25, 1999, and extended through September 17, 1999. During
thistime, theteam conducted varioustests. Theresultsof thefirst test indicated that Defendant was
of average or above average intelligence, with college level reading and comprehension skills.
Defendant was also given three personality tests, which indicated that he was attempting to present
himself as having “no difficulty.” Dr. Craddock explained that “[Defendant] was forthright and
consistent with the way he presented himself during clinical interviews as though everything was
fine, ‘I’'m not mentally ill, let’s just go on and proceed, | don’t need to be here.’”

Based on what Defendant had described to him and reports of his earlier behavior, Dr.
Craddock came to the conclusion that Defendant was “ out of touch with reality at the time of his
daughter’s death.” Defendant considered his actions “logical and justified.” In Dr. Craddock’s
opinion, Defendant was suffering from a severe mental disease, specificdly, a“psychosis,” at the
time of the crime, which means that he was not able to make accurate perceptions of reality.
Defendant maintained “avery strong delusion that sacrificing his daughter would bring the second
coming of Christ, hisdaughter would be resurrected, and everything would befine” afterward. Dr.
Craddock distinguished delusions from hallucinations: a “halucination is when somebody is
perceiving something that doesn’'t exist.” Most frequently, individuals hear voices when no oneis
there. By contrast, “ delusions are false beliefs that may or may not be ahallucination.” Further, “a
person can be very delusional and not have hdlucinations. They can have this false belief that is
irrefutable, regardless of how you try to reason with them, they are absolutely convinced that they
areright.“ According to Dr. Craddock, Defendant was suffering from both when he committed the
crime.
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When asked whether he was able to determine whether Defendant’ s perception of reality
allowed him to understand the wrongfulness of his actions at the time he killed his daughter, Dr.
Craddock replied that Defendant’ s act was not malicious, he had no criminal intent, and although
he now describes his act as horrible and repugnant, hewas convinced that killing his daughter was
necessary. During cross-examination, Dr. Craddock opined that Defendant understood the* nature”
of hisact, but had his own personal, albeit inaccurate, belief asto what the consequences would be.
Put another way, Defendant understood what he was doing but did not know that it was “wrong,”
inthat he believed hisact was* absol utely for the betterment of humanity.” He also knew that what
hedidwasillegal, inthat he could be arrested, but believed that his actionsweremoral, rightful, and
for the greater good.

Attheconclusion of Defendant’ sinitial assessment at MTMHI, the eval uation team reported
that he had experienced a“brief psychotic disorder” at the time of the crime but suffered no current
mental illness. Defendant was discharged and readmitted afew days later. Upon his return to
MTMHI, Defendant was a “strikingly different” individual, according to Dr. Craddock, and
“certanly psychotic.” Defendant’s condition improved after he was placed on psychotropic
medications. Dr. Craddock added, however, that when themedi cationswerereduced, the symptoms
increased, as one may reasonably expect in cases of genuine mental illness.

On December 17, 1999, Defendant’ s diagnosis was changed to “psychotic disorder NOS.”
Theacronym“NOS’ standsfor “not otherwise specified,” aterm used by the treating doctors when
agood explanation for the psychotic condition has not yet been determined. Asof thedate of trial,
Defendant’ sdiagnosiswas* bipolar | disorder.” Dr. Craddock explained the seemingly inconsistent
diagnosesasfollows: A “brief psychotic disorder” is adisturbance characterized by a sudden onset
of one or more cognitive psychotic symptoms, e.g., delusions, hallucinations, disorganized speech,
deraillment, incoherence, grossly disorganized or catatonic behavior. The episode lasts up to one
month, and theindividual displaysafull returnto premorbid functioning. “Psychotic disorder NOS’
includes the same psychotic symptomology as the previous category, but the information was
inadequate to make aspecific diagnosis. “Bipolar | disorder” ischaracterized by one or more manic
or depressive episodes or a combination of both. Dr. Craddock testified that all three are serious
mental diseases or defects, and the longer a patient stays in treatment a8 MTMHI, the more
information the evaluation team can gather for diagnostic purposes. Defendant’s symptoms have
not been inconsistent with each other, and he showed no signs of malingering during observation.
Dr. Craddock opined that Defendant wasinitially misdiagnosed dueto anextraordinary effort on his
part to gppear normal.

Dr. Ronnie Gene Stout, a psychologist at MTMHI’s maximum security forensic treatment
unit, testified that he began treating Defendant when he was admitted in September of 1999,
approximately one year prior to trial, which translated to more than 120 visits. Dr. Stout and Dr.
Farooque signed the report which diagnosed Defendant with psychotic disorder NOS on December
17,1999, but sincethen, the diagnosis had been amended to bipolar |, a'so asevere mental disorder.
Dr. Stout aso testified that during the course of his meetings with Defendant, he had observed no
signsof malingering or exaggerating of symptoms. On the contrary, his experience with Defendant
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indicated that he often attempted to minimize his signs of illness, especidly during the first stages
of treatment.

Based on the results of two personality tests given Defendant, specifically, the Rorschach
Inkblot Test and Thematic Apperception Test, Dr. Stout determined that Defendant’ s thinking was
very disorganized. Withregard to theprogressive modificationsin Defendant’ sdiagnoses, Dr. Stout
testified that a shift from “brief psychotic episode” to “psychotic NOS’ to “bipolar I” is not
remarkable in a bipolar disorder case, unless the patient had a clear prior history of the disorder,
which Defendant did not. Proper diagnosisof the bipolar disorder usually requires observation for
asignificant length of time.

During cross-examination, Dr. Stout testified that hisopinions regarding Defendant related
only to hisconditionwhileat MTMHI. Dr. Craddock eva uated Defendant’ smental state at thetime
of the crime. In other words, Dr. Stout did not perform a “state of mind examination, as to the
forensic issues.”

Dr. Royeka Sultana Farooque, a psychiatrist at MTMHI, testified that she initially met
Defendant a year prior to thetrial. At that time, she noted “ some symptomology” but was unable
to pinpoint what was wrong with him. She sent Defendant back to jail, but hewasback at MTMHI
within a week. Upon his return, the symptoms of mental illness were obvious, and she began
treatment with antipsychotic medications and therapy. Although Dr. Farooque opined that
Defendant was competent to stand trid, she stated that he was also mentally ill, specifically, with
bipolar | disorder. She explained that at Defendant’ sinitial assessment in August 1999, shedid not
have sufficient information to diagnose thisillness. A long period of observation is necessary to
properly diagnose bipolar | disorders. Dr. Farooque reported that Defendant had been very
cooperative, and at no time had she observed any indication that he may have been “malingering”
or exaggerating his symptoms.

Dr. Farooque classified bipolar | disorder as “a very serious kind of mentd illness,”
characterized by alternate periods of manic behavior and periods of depression. When the patient
ismanic, heor shemay be hyperactive, hyper-religious, and grandiose, with lessneed for sleep. The
patient is often prone to talk incessantly, but makeslittle sense. At other times, the patient may be
very depressed or “downin thedumps,” with no energy, nointerests, and adesireto commit suicide.
Dr. Farooquetestified that shetried to reduce Defendant’ s medication in April 2000, but he became
depressed and suicidal very rgpidly. She sent him back tojail “with heavy medication.” Atthetime
of trial, Defendant was taking depakote, a mood stabilizer used to treat “affective competence”;
prozac, an antidepressant medication; olanzapine, which controls psychotic behavior; and vistaril,
amild tranquilizer.

Dr. Farooque further testified that, at the time of the crime, Defendant was suffering from
a“brief psychotic disorder with marked stressors,” a severe mental condition. In response to the
guestion whether Defendant was able to appreciate the wrongfulness of his acts at that time, Dr.
Farooque replied negatively. The delusions and hallucinations Defendant was experiencing at that
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timeprevented him from both appreci ating thewrongful ness of hisactionsand maintaining histouch
with reality.

During cross-examination, Dr. Farooque opined that Defendant killed his daughter
intentiondly because he received direction from God, but she refused to give an opinion as to
whether or not Defendant knew that it was “against the law of Tennessee’ to do so. Dr. Farooque
explained that, based on hallucinations and delusional thinking, Defendant believed thekilling was
necessary for Jesus to return and, therefore, it was the right thing to do and he could not stop from
doing it. According to Dr. Farooque, the facts that he was happy afterward, showed no emotion
regarding hisdaughter’ sdeath, and did not attempt to conceal the crimeconstituted further proof that
he did not consider what he did to be wrong.

Dr. Daniel Martdl, aforensic psychologist, testified that he became involved in this case
when the assistant district attorney, Mr. Hibbett, asked him to provide the State with a second
opinion about Defendant’ s mental state at the time of the crime. In preparing hisreport, Dr. Martell
reviewed the 911 tape; the police officers' notesregarding interviews of witnesses and Defendant;
the medical record concerning Defendant’s treatment and therapy at MTMHI, including the
psychological evaluations, socia history, and raw datafrom psychological tests performed; and the
police reports. In addition, Dr. Martell met with Drs. Stout and Farooque and then examined
Defendant on December 2, 1999, for three and one-half hours. During his meeting with Defendant,
Dr. Martell gave him atest designed “ for the sol e purpose of catching people who are faking mental
illness to get out of trouble with the law,” and a test “which catches people trying to fake brain
damage or somekind of mental retardation.” Dr. Martell also gave Defendant various psychologicd
tests and interviewed him.

Summarizing hisfindings, Dr. Martell first testified that hisresults were entirely consistent
withtheresultsfromthetestsconducted at M TMHI, which he concluded were properly administered
and properly scored. Dr. Martell found no evidence of malingering or “faking” on the part of
Defendant and believed that he was in remission during his initial assessment at MTMHI. Dr.
Martell testified that at the point Defendant was readmitted, hewas clearly psychotic and scored as
aschizophrenic patient. Schizophreniaindicatesa“break fromreality,” and patientstypically hear
voices, seevisions, and are confused in their thinking. They may also havedelusions, which can be
paranoid (e.g., people are after them), grandiose (e.g., they have special powers), or religious, asin
this case, during which the patient believes he has a special relationship with God. Schizophrenics
usually appear normal until they reach their mid 20's, approximately Defendant’ sage. At thispoint,
they beginto have strangeideasastheir brain chemistry changes. Schizophreniaisageneticdisease
and present in Defendant’ s family history.

Dr. Martell further testified that Defendant’ sremission shortly after the crimewas consistent
with his diagnosis. Typically, the symptoms of schizophrenia are not steady, but episodic. The
schizophrenic patient has periods of normal functioning until the next psychotic break occurs, and
this continues throughout the patient’s life. In Dr. Martdl’s opinion, Defendant had a psychotic
break in the period leading up to the crime, and then went into remission afterward. In jail he
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suffered another psychotic break and was sent to MTMHI, where he was subsequently found
competent to stand trial, but shortly thereafter hereturned and was declared incompetent. Thiscyclic
phenomenon is completely consistent with the nature of thisdisease. Dr. Martell testified that he
wasnot surprised that the most recent diagnosisof Defendant’ scondition found that hewas suffering
from bipolar | disorder. The two diseases have significant similarities. During the depression and
manic phases of bipolar | disorder, the patients often hear voices or have grandiose delusions. The
primary distinctionisthat bipolar patientshave more emotional highsand lowsthan schizophrenics,
who tend to be “fla” by comparison and disturbed primarily by voices and delusions.

When Dr. Martell wasasked whether he believed that Defendant was suffering fromaserious
mental disorder at the time he committed the crime, he responded affirmatively and added that the
disorder will continue to plague Defendant throughout his life. Dr. Martdl testified that, in his
opinion, Defendant was unable to appreciate the wrongfulness of his actions at the time that he
smothered his child. He based his conclusion on his belief that Defendant believed he was “truly
hearing the voice of God commanding him to do this’ and that the following day would be the
second coming of Christ. Thus, in Defendant’ s mind, he needed to providea sacrifice “to prove to
God his worthiness to have an important place in Christ’s government.”

During cross-examination, Dr. Martell further opined that Defendant understood the nature
and consequences of his criminal act and, because of this, it was an agonizing experience for him.
Dr. Martell acknowledged that Defendant made statements to the police wherein he clamed to
understand that killing his daughter was wrong according to man’s laws, at |east after the fact, but
whether Defendant appreciated that it was “illegal” at the time he was committing the crime, Dr.
Martell was not certain. Accordingto Dr. Martell, Defendant believed killing his daughter wasthe
right thing to do, considering that the instructions were coming from God. Defendant understood
that hisactionswere contrary to the socially accepted moral standard, but they were not contrary to
his subjective moral standard, which wasin a state of turmoil at the time.

The State presented no rebuttal expert witness testimony regarding Defendant’ s insanity
defense.

ANALYSIS
I. Sufficiency of the Evidence

When evidentiary sufficiency isquestioned on appeal, the standard of review iswhether, after
considering all the evidence in the light most favorable to the State, any rational trier of fact could
have found all the essential elements of the offense beyond a reasonable doubt. See Jackson v.
Virginia, 443 U.S. 307, 318-319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979); State v. Hall, 8
S.W.3d 593, 599 (Tenn. 1999); Tenn. R. App. P. 13(e). In determining the sufficiency of the
evidence, we will not reweigh the evidence or substitute our own inferences for those drawn by the
trier of fact. See State v. Sheffield, 676 SW.2d 542, 547 (Tenn. 1984); State v. Cabbage, 571
S.W.2d 832, 835 (Tenn. 1978). Instead, on appeal, the State is entitled to the strongest |egitimate
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view of the evidence and to all reasonable and legitimate inferences that may be drawn therefrom.
Hall, 8S.W.3d at 599. A guilty verdict by ajury, approved by thetrial court, accreditsthe testimony
of the witnesses for the State and resolves all conflicts in favor of the prosecution’s theory,
effectively removing the presumption of innocence and replacing it with apresumption of guilt. See
State v. Bland, 958 SW.2d 651, 659 (Tenn. 1997). Quegtions concerning the credibility of
witnesses, the weight and value of evidence, and factual issues raised by the evidence are matters
to be resolved by the trier of fact, not this Court. 1d. The defendant bears the burden of
demonstrating that the evidence is insufficient to support his or her conviction. State v. Pike, 978
S.W.2d 904, 914 (Tenn. 1998); State v. Tugdle, 639 S.W.2d 913, 914 (Tenn. 1982).

Here, Defendant contends that he met his burden of proof in establishing the defense of
insanity by clear and convincing evidence. Defendant argues that the successful establishment of
thisdefense, without conflicting proof, rendered the evidence against himinsufficient to support his
convictions. After athorough review of the record, we respectfully disagree with Defendant.

Effectiveduly 1, 1995, thedefense of insanity becamean affirmative defense. Theapplicable
statute provides that

It is an affirmative defenseto prosecution that, at the time of the commission of the
acts constituting the offense, the defendant, as aresult of a severe mental disease or
defect, was unabl e to appreciate the nature or wrongfulness of such defendant’ s acts.
Mental disease or defect does not otherwise constitute adefense. The defendant has
the burden of proving the defense of insanity by clear and convincing evidence.

Tenn. Code Ann. 8§ 39-11-501(a) (1997). Thecurrent statute clearly placesthe burden of proof upon
the defendant to establish insanity by clear and convincing evidence. Seeid. “Clear and convincing
evidence means evidence in which there is no serious or substantial doubt about the correctness of
the conclusions drawn from the evidence.” Hodgesv. S.C. Toof & Co., 833 S.W.2d 896, 901 n.2
(Tenn. 1992).

Under the previous statute, if the proof presented at trial raised a reasonable doubt asto the
defendant’ s sanity, the burden shifted to the stateto prove sanity beyond areasonable doubt. State
v. Jackson, 890 SW.2d 436, 440 (Tenn. 1994). The sateisno longer required to do so, regardliess
of whether the defendant is successful. See Statev. Holder, 15 SW.3d 905, 911 (Tenn. Crim. App.
1999). Further, thepreviousversion dlowed thisdefense“if, a the time of such conduct, asaresult
of mental disease or defect, the person lacked substantial capacity either to appreciate the
wrongfulnessof the person’sconduct or to conform that conduct to therequirementsof law.” Tenn.
Code Ann. 8§ 39-11-501 (1991). Id. The present statute raises the bar of proof by providing that
insanity is an “affirmative defense,” which applies when the defendant, “as a result of a severe
mental disease or defect, was unable to appreciate the nature or wrongfulness of such defendant’s
acts.” Tenn. Code Ann. §39-11-501(a) (1997) (emphasisadded). The 1995 amendment wasaclear
attempt on the part of our legislature to substantidly restrict the defense of insanity in Tennessee,
see Holder, 15 SW.3d at 910-11, asiswithin its prerogative. In fact, the United States Supreme
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Court has never held that the conviction of aperson adjudged “insane” at the time he committed the
criminal offenseisaviolation of that person’s constitutional rights, even though the compelling of
amentally incompetent person to stand trial clearly violates that person’s due process rights. See
Medinav. California, 505 U.S. 437, 449, 112 S.Ct. 2572, 2579, 120 L .Ed.2d 353 (1992).

In determining the issue of insanity, the trier of fact may consider both lay and expert
testimony and may discount expert testimony which it finds to be in conflict with the facts of the
case. Statev. Sparks, 891 SW.2d 607, 616 (Tenn. 1995); State v. Jackson, 890 S.W.2d 436, 440
(Tenn. 1994). Wherethereisaconflict between expert testimony and other testimony asto thefacts,
the trier of fact is not required to accept expert testimony over the other testimony and must
determine the weight and credibility of eachin light of all the facts and circumstances of the case.
Edwards v. State, 540 SW.2d 641, 647 (Tenn. 1976). When evaluating the defendant’s mental
status at the time of the alleged crime, the trier of fact may consider the evidence of his actions
before, during, and immediately after the time of the offense. Sparks, 891 SW.2d at 616;
Humphreysv. State, 531 SW.2d 127, 132 (Tenn. Crim. App. 1975).

Defendant was convicted of two counts of first degree murder. Thefirst requires proof that
Defendant committed a premeditated and intentional killing. See Tenn. Code Ann. § 39-13-202(1)
(1997). The second requires proof that Defendant committed the killing of another in the
perpetration of or attempt to perpetrate a felony, in this case, aggravated child abuse. See Tenn.
Code Ann. § 39-13-202(2) (1997).

First, we observe that the proof adduced at trial was clearly sufficient to prove beyond a
reasonabl edoubt that Defendant intentionally and with premeditation killed hisdaughter. Defendant
confessed to hiswife, Officer Mike Wentzell, Detective Scott Osborn, Detective James Burton, and
numerous medical personnel that he committed the crime. The proof revealed that Defendant
intentionaly killed his daughter to pave the way for Christ’s second coming and, further, that the
act waspremeditated, i.e., theintent to kill her was*“formed prior totheact itself.” Tenn. Code Ann.
8§ 39-13-202(d) (1997). Defendant admitted that he argued with God when he first received
instructions to kill his child and that his first attempt to smother her with the teddy bear was
unsuccessful. Thus, heresorted to using hishand, in the fashion of a“baptism.” The proof wasdso
sufficient for a rational jury to find that Defendant killed his daughter in the perpetration of or
attempt to perpetrate aggravated child abuse. Hisactionsclearly adversely affected thechild’ shealth
and welfare, constituting abuse which resulted in serious bodily injury to thechild. See Tenn. Code
Ann. § 39-15-402 (1997).

In cases where an insanity defense is presented, as here, our inquiry continues. As stated
above, if a defendant can prove by clear and convincing evidence that, “at the time of the
commission of the acts constituting the offense, the defendant, asaresult of asevere mental disease
or defect, was unabl e to appreciate the nature or wrongful ness of such defendant’s acts,” he may be
found not guilty of the crime. Tenn. Code Ann. 8 39-11-501(a) (1997). Theinsanity defense has
two prongs, both of which must be satisfied: (1) a severe mental disease or defect must exist at the
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time of the crime, and (2) the disease or defect must have resulted in the defendant’s inability to
appreciate the nature or wrongfulness of his crimind actions.

With regard to the first prong, whether Defendant suffered from a severe mental disease or
defect, the proof overwhelmingly supports Defendant’ s position. Of the four medical experts who
testified concerning Defendant’ s mental health at thetime he killed hisdaughter, all four concurred
that he suffered from a severe mental disease during his commission of the crime. The State
presented no rebuttal expert testimony and, in fact, the expert witnessinitially recruited by the State
to support its case ultimately rendered an opinion in favor of the Defendant.

The second prong is another matter. After viewing the evidence in the light most favorable
to the State, we conclude that arational trier of fact could have found that Defendant failed to show
that his mental disease or defect resulted in hisinability to appreciate the nature or wrongfulness of
his criminal actions by clear and convincing evidence.

First, the record contains numerous statements by Defendant which clearly attest that he
believed what he did was “wrong.” According to Officer Mike Wentzell, Defendant said he knew
what he did was “wrong” as they drove to the jail in the police car. A few hours later, near the
conclusion of hissecond interview, Detective Scott Osborn asked Defendant whether, “based on the
laws and rules that people have here on earth that we go by, [did he] feel like what [he] did was
wrong?’ Defendant told the detective that he knew what hedid was “wrong” and that “ he could be
punished for it.” At the condusion of the same interview, Detective James Burton also asked
Defendant whether, “according to the laws of this country and . . . land, [did] he think that what he
did was wrong,” and Defendant replied: “Oh, yes, sir. What | did according to the laws of this
country, yes, Sir, it waswrong. But | don’t go by the laws of thisland, | go by the laws of God.”

The experts' testimony, while unequivocal on the issue of Defendant’s mental disease or
defect, was notably less decisive on the matter of whether Defendant appreciated the nature or
wrongfulnessof hisactions. Dr. Sandy Phillips believed that Defendant recognized hisactionswere
contrary toman’ slaw and that hewould be arrested. However, because God' slaw superseded man’s
law, his conduct was justified and, ultimately, not “wrong.”

Dr. Samuel Craddock testified that Defendant’ saction waswithout malice or criminal intent
and, although Defendant |ater described his action as horrible and repugnant, he was convinced that
killing his daughter was necessary. Dr. Craddock believed that Defendant understood the * nature”
of his actions, but because they were intended to benefit humanity, he did not believe them to be
“wrong.” However, Dr. Craddock also opined that Defendant knew his conduct wasillegal and that
he could be arrested.

Dr. Martell believed that Defendant was unabl e to appreciate thewrongfulness of hisactions
because he believed he was acting under the command of God. However, Dr. Martell aso opined
that Defendant understood the nature and consegquences of his act and, because of this, it was an
agonizing experience for him. Dr. Martell refused to state an opinion as to whether Defendant
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appreciated that hisactionswere“illegal,” but he did believe that Defendant understood his actions
were contrary to the “socially accepted mora standard,” even though they were probably not
contrary to his subjective moral standard, which was arguably in astate of turmoil at the time of the
crime.

In addition to the testimony from lay witnesses and medical experts, thejury may ook to the
evidence of adefendant’ sactionsand wordsbefore, at, and immediately after the commission of the
offensein determining his mental status. State v. Holder, 15 SW.3d 905, 912 (Tenn. Crim. App.
1999). Thus, the following circumstances may be considered relevant to the issue whether
Defendant appreciated thewrongfulnessof hisactions: Defendant described thekilling to Detective
Osborn as “horrible” and said that the time it took to kill his daughter “seemed like an eternity.”
When talking with Detective Burton, Defendant confessed that he had hoped his wife would not
enter the room during the sacrifice becauseit would be “hard on her.” Finally, Defendant took the
telephone from his wife and hung up on the 911 dispatcher when his wife attempted to report the
killing.

As previously noted, under State v. Holder, the jury may consider both lay and expert
testimony and it may discount expert testimony which it finds to be in conflict with the facts
presented when determining the issue of insanity. 1d. Further, where there is a conflict between
expert and other testimony, the jury is not required to accept expert testimony over the other
testimony; instead, it must determine the weight and credibility of each in light of all the facts and
circumstances of the case. 1d. Defendant has the burden to establish insanity by clear and
convincing evidence, which means* evidence in which thereisno seriousor substantial doubt about
the correctness of the conclusions drawn from the evidence.” Hodges, 833 S.W.2d at 901.

From the above proof, arational jury could conclude that Defendant appreciated the nature
or wrongfulness of his criminal act. Defendant’s statements clearly indicated that he considered
killing his daughter “wrong,” in some form or ancther. At the very least, he found it extremely
unpleasant. In addition, he knew hiswife would be terribly upset and that he would probably be
arrested afterward. The jury may discount the proof introduced through expert testimony which it
finds to be in conflict with the facts presented when determining the issue of insanity and, where
there is a conflict between expert and other testimony, the jury isnot required to accept the expert
testimony over the other. Holder, 15 SW.3d at 912. Questions concerning the credibility of
witnesses, the weight and value of evidence, and factual issues raised by the evidence are matters
to be resolved by the trier of fact, not this Court. See State v. Bland, 958 S.W.2d 651, 659 (Tenn.
1997). By itsverdict, thejury found in effect that Defendant failed to establish insanity by clear and
convincing evidence. Viewing the evidence inalight most favorable to the state, we conclude that
arational trier of fact could have made such a finding.

Defendant argues that the facts in his case are andogous to those presented in State v.
Christopher M. Flake, No. W2000-01131-CCA-MR3-CD, 2001 WL 792621, Shelby County (Tenn.
Crim. App., Jackson, July 13, 2001) perm. to app. granted (Tenn. 2001) (Flake' s appeal iscurrently
pending before the Tennessee Supreme Court). Asa preliminary matter, we note that Flake, as an
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unpublished opinion, shall be considered persuasive authority only. See Tenn. R. S. Ct. 4(H)(2).
In Flake, the defendant was convicted by a jury of voluntary manslaughter, as a lesser-included
offense of attempted first degree murder. On apped, the defendant argued, inter alia, that his
insanity defensewasestablished by clear and convincing evidence. A pand of this Court agreed and
reversed thejudgment of conviction, modifying it to*Not Guilty by Reason of Insanity.” Defendant
contends that the factsin his case are sufficiently analogous to those in Flake so as to require that
this Court do likewise. We do not agree.

After a thorough review of the evidence, the Court in Flake came to the following
“inescgpable conclusion”: “a rational trier of fact could only find that there is no serious or
substantial doubt that the defendant, at the time of the shooting, was unable to appreciae the
wrongfulness of his act as aresult of a severe mental disease. Thus, the defense of insanity was
established by clear and convincing evidence.” 1d. at *5. In Flake, this Court distinguished State
v. Holder, a case in which the defendant chalenged his conviction of first degree premeditated
murder following abench trial. Thetrial court had rgected Holder’ sinsanity defense. On appesl,
this Court affirmed the conviction, pointing out that the trial judge in Holder “specifically recited
numerous instances of the defendant’s conduct at or near the time of commission of the offense,
including the defendant’ sadmission that he knew thekillingwas‘wrong.’” 1d. at *6 (citing Holder,
15 SW.3d at 909-910). In short, this Court’s review of the record in Flake “d[id] not reved
sufficient lay testimony, nor expert testimony, concerning thedefendant’ smenta stateat or near the
time of the shooting that would justify rejection of the insanity defense.” Flake, 2001 WL 792621
at *6.

Similarly to the situation in Holder, the record hererevealsasufficiency of facts concerning
Defendant’ sconduct at or near thetime of the commission of the offense, including admissionsthat
he knew the killing was “wrong.” Consequently, the facts presented here do not cdl for the same
“inescapable conclusion” accorded the factsin Flake. 1f we weredeciding Defendant’ s case under
thelaw asit existed prior to the 1995 amendment, our digposition of thiscasecould well be different.
However, we are bound to follow the mandates of the General Assembly, when its Acts are
constitutional, and the current insanity defense statute has been deemed to be so. See Holder, 15
SW.3d at 913. Defendant is not entitled to relief on thisissue.

[1. Jury Instruction Error

Defendant contends that the trial court committed reversible error by failing to instruct the
jury concerning how to properly define“wrongfulness’ in considering the defense of insanity. We
disagree.

According to the record, the issue whether to give the jury a specific definition of
“wrongfulness” wasraised prior to the conclusion of trial. After discussing the matter with counsel
for both the Defendant and the State, the trial court stated that it considered the term “sdf
explanatory.” Defendant’s counsel appeared to concur with the trial court by responding, “Y our
Honor, | think that isaword that is so common, that people know what wrongis.” At thistime, the
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State also announced its intention to argue its own definition of wrongfulness to the jury during
closing argument. Defendant did not object to the trial court’s decision to forgo a definition of
“wrongfulness’ or the State’ s intention to argue its own definition to the jury.

The record further indicates that prior to charging the jury, the trid court supplied both
attorneys with copies of its proposed instructions and gave them an opportunity to object to the
prepared charge. The State did not object. Defendant’ scounsel did not request aspecial instruction
on the definition of “wrong” or “wrongfulness,” but clearly stated that he found the charge
“acceptable.” Consequently, thetrial court gavethe jury the following charge:

The defendant has raised the defense tha he was insane at the time of the
commission of the offense. A personisnot responsiblefor criminal conduct if at the
time of the commission of the acts constituting the offense, the person as aresult of
asevere mental disease or defect was unable to appreciate the wrongfulness of such
person’s acts. A mental disease or defect by itself is not adefense. . . . For you to
return averdict of not guilty by reason of insanity the defendant must prove both of
the following things by clear and convincing evidence: Number one, that he had a
severe mental disease or defect at the time that the acts constituting the crime were
committed. Number two, that as aresult of the severe mental disease or defect he
was not able to understand what he was doing or to understand what he was doing
was wrong.

A defendant has a constitutional right to a complete and correct charge of the law. Statev.
Tedl, 793 SW.2d 236, 249 (Tenn. 1990). In determining whether jury instructions are erroneous,
this Court must read the entire charge but only invalidateit if, when read asawhole, it falsto fairly
submit the legal issues or misleadsthejury asto the gpplicablelaw. See Statev. Vann, 976 SW.2d
93, 101 (Tenn. 1998). Itisnot error to refuse to give a specid instruction requested by a party, if
theinstructionsgiven by thetrial judge correctly, fully, and fairly set forth the applicablelaw. State
v. Bohanan, 745 SW.2d 892, 897 (Tenn. Crim. App. 1987). Since our review reflects that the
instructionsgiven by thetrial court wereacompleteand correct charge of the current law concerning
an insanity defense, Defendant is not entitled to relief on thisissue.

[11. Voluntary Mansaughter

Defendant was charged with premeditated and intentional first degree murder and murder
committed in the perpetration of or attempt to perpetrate aggravated child abuse. The trial court
instructed the jury on first degree murder, second degree murder, and reckless homicide as |esser-
included offenses of both crimes. See State v. Ely, 48 SW.3d 710, 721-22 (Tenn. 2001) (“the
offenses of second degree murder, reckless homicide, and criminally negligent homicide are
lesser-included offenses of felony murder under part (b) of the Burns test”). The jury returned a
verdict of guilty for the greater offenses charged in theindictment. Defendant contendsthat thetrial
court committed reversible error by failing to charge the jury on the lesser-included offense of
voluntary manslaughter. We disagree.
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Voluntary mansl aughter isalesser-included offense of first and second degree murder. State
v. Dominy, 6 SW.3d 472, 477 n.9 (Tenn. 1999) (the “passon” language in the definition of
voluntary manslaughter simply reflects aless cul pable mental state than required for first or second
degree murder). Under State v. Burns, 6 S.W.3d 453 (Tenn. 1999), ajury should be instructed on
alesser-included offenseif, when viewed in the light most favorabl e to the existence of the offense,
evidence existsthat reasonable minds could accept asto the lesser-included offenseand would also
be legally sufficient to support a conviction. 1d. at 469. In this case, however, the tria court’s
failureto instruct on voluntary manslaughter, evenif error, would be harmless beyond areasonable
doubt. Statev. Williams, 977 SW.2d 101 (Tenn. 1998).

In Williams, the defendant wasontrial for first degreemurder. Thetrial judgeinstructed the
jury on the elements necessary to prove first degree premeditated murder, and the lesser-included
offenses of second degree murder and reckless homicide. The jury ultimately convicted the
defendant of first degreemurder. Thedefendant argued that becausethe proof introduced at trial was
legally sufficient to warrant an instruction upon voluntary manslaughter, the trial court erred in
refusing to chargethat offenseto thejury. The supreme court agreed that the jury should have been
instructed on voluntary manslaughter, but further concluded that thetrial court’sfailureto instruct
was harmless error. Seeid. at 106. Specifically, the court in Williams determined that

[B]y finding the defendant guilty of the highest offense to the exclusion of the
immediately lesser offense. . . thejury necessarily rejected all other lesser offenses
....Accordingly, thetrial court’ serroneousfailureto chargevoluntary manslaughter
is harmless beyond a reasonable doubt because the jury’s verdict of guilt on the
greater offense of first degree murder and its disinclination to consider the lesser
included offense of second degreemurder clearly demonstratesthat it certainly would
not have returned a verdict on voluntary manslaughter.

1d. at 107 (citations omitted).

Applying the aboveprincipleto this case, we may conclude that by finding Defendant guilty
of both first-degree murder offenses, the jury necessarily rejected any other lesser offenses charged.
More specifically, thejury’ sdisinclination to consider the lesser-included offense of second degree
murder clearly demonstratesthat it certainly would not havereturnedaverdict of guilty for voluntary
manslaughter on either of the murder counts. Defendant is not entitled to relief on thisissue.

If we affirm Defendant’s convictions, which we have, he requested that this Court then
consider reducing the grade of his conviction from first degree murder to voluntary manslaughter.
Defendant contends that the proof adduced at trial supports, a most, a conviction for voluntary
mand aughter. Herelieson State v. Thornton, 730 SW.2d 309 (Tenn. 1987), and Davisv. State, 28
S.W.2d 993 (Tenn. 1930) to support this argument.

Defendant’ sreliance on these casesis clearly misplaced. In both cases, the defendant killed
aperson hebelievedto behiswife' slover. InDavis, the defendant was mistaken. Hehad devel oped
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an insane delusion, wholly false, that there had been improper relations between his wife and the
victim before he shot him. After some deliberation the jury found that Davis was insane on the
subject of the relations between his wife and the victim, but that he knew the difference between
right and wrong, and ultimately found Davis guilty of second degree murder. 1d. at 995. Onappeal,
the supreme court set aside the murder conviction and reduced the charges to voluntary
manslaughter, finding that in cases where “the excitement and passion adequately aroused obscures
the reason of the defendant, the killing will be reduced to manslaughter.” 1d. The court concluded
that “adefendant acting under such temporary mental stressis presumed to be incapable of malice,
an essentia ingredient of murder.” 1d.

In Thornton, the defendant “ actually discovered hiswifein flagrante delictowith aman who
was atotal stranger to him, and at atime when [defendant] was trying to save his marriage . . . .”
Thornton, 730 S.W.2d at 315. Inthe opinion of our supremecourt, “the passions of any reasonable
person would have been inflamed and intensely aroused by this sort of discovery.” 1d. The court
thus reduced his conviction to voluntary manslaughter based on its finding of legally sufficient
provocation.

The facts in these two cases are clearly distinguishable from the circumstances presented
here. Therecord before usrevealsno proof that Defendant’ s criminal act occurred during a state of
passion produced by provocation, adequate or otherwise. Consequently, voluntary manslaughter is
not an appropriate charge. See Tenn. Code Ann. 8 39-13-211 (1997). Defendant is not entitled to
relief on thisissue.

V. Limiting Instruction
Defendant contends that the trial court erred when it improperly limited the testimony of
Defendant’ s expert witnesses and, again, when it gave erroneous instructions to the jury regarding

such limitation. We disagree.

Thetestimony and instruction inissue occurred during Defendant’ s redirect examination of
the expert witness, Dr. Farooque. In relevant part, the colloquy transpired as follows:

DEFENDANT: At the time that [Defendant] took Erin’slife, did he know it
was wrong to take her life, under the delusion that he was
acting out?

DR. FAROOQUE: No.

DEFENDANT: Did he appreciate the wrongful ness of what he did, under the
delusion that he was acting out?

STATE: Objection.
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At thispoint, the jury exited the courtroom and a discussion was had between the attorneys
and the trial judge. Thetria judge informed Defendant’ s counsel that the issue whether a severe
mental diseaseor defect actually operated to prevent adefendant from appreci ating thewrongful ness

of his act isa matter solely for the jury to determine. When the jury returned, thetrial court gave
the following instruction:

COURT: All right, ladies and gentlemen of the jury, I’m going to tell
you, it may bein another way but I’ m going to tdl you again.
First of al, an expert may tedtify that the defendant, asisthe
case here, suffers from a severe mental disease or defect. A
expert may also testify that a defendant could not have
appreciated the nature of the wrongfulness of his conduct at
thetime of the offense; however, itisyour job, only your job,
to connect the two. That meaning, basically, that you all
decide whether or not that severe mental disease or defect
operatedto prevent the defendant from appreci ating the nature
of the wrongfulness of his conduct. You al make that
decision. This expert or any other expert, cannot join those
two clauses. That isyour ultimate job, dl right.

Defendant argues that both the limitation placed on Dr. Farooque' s testimony by the trial
judge, and the instruction to the jury which followed, were contrary to Tennessee Code Annotated
subsection 39-11-501(c) and, therefore, error. Defendant contends that this error effectively
“shackled” the defense experts and “unduly muzzled” the defense team by precluding Defendant
from proving an important component of hisinsanity defense, which resulted in aviolation of his
constitutional right to atrial by jury.

Tennessee Code Annotated section 39-11-501 provides as follows:

(@) It is an affirmative defense to prosecution that, at the time of the
commission of the acts constituting the offense, the defendant, asaresult of asevere
mental disease or defect, wasunabl e to appreciate the nature or wrongful ness of such
defendant’ s acts. Mental disease or defect does not otherwise constitute a defense.
The defendant has the burden of proving the defense of insanity by clear and
convincing evidence.

(b) As used inthis section, “mental disease or defect” does not include any
abnormdity manifested only by repeated criminal or otherwise antisocid conduct.

(c) No expert witness may testify asto whether the defendant was or was not
insane as set forth in subsection (a). Such ultimate issue is a matter for thetrier of
fact alone.

(Emphasis added.)
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In his brief, Defendant concedes that apanel of this Court addressed asimilar issuein State
V. Perry, 13S.W.3d 724 (Tenn. Crim. App. 1999), and that the holding in Perry does not support his
argument. Specifically, theissuein Perry was whether subsection 39-11-501(c) unconstitutionally
restricted the defendant from presenting evidencethat he wasinsane a thetime of the crime, thereby
preventing him from disproving the mental element of the offense charged. After areview of the
record and applicable law, this Court held that

Although subpart (c) precludes an expert from testifying that the defendant was, in
fact, legaly “insane” at the time of the commission of the offense, the expert may
testify that the defendant suffered from asevere mental disease or defect. Theexpert
may aso state whether the defendant could have appreciated the nature or
wrongfulness of his conduct at the time of the offense. Subpart (c), however, does
prevent the expert from stating that the severe mental disease or defect operated to
prevent the defendant from appr eciating the nature or wrongfulness of his conduct.
In that regard, the jury must render the ultimate determination as to the effect of
mental disease on the defendant’ s understanding of his conduct at the time of the
offense.

1d. at 742 (emphasis added).

In summation, we find that subsection 39-11-501(c) is fatal to Defendant’s argument.
Clearly, “[n]o expert witness may testify asto whether the defendant was or was not insane as set
forthin subsection (a),” which expressly meansthat no expert witness may testify asto whether “at
the time of the commission of the acts constituting the offense, the defendant, as aresult of asevere
mental disease or defect, was unable to appreciate the nature or wrongfulness of such defendant’s
acts.” Further, we are unpersuaded that our holding in Perry should be reversed or that allowing the
jury to determinethis matter deprived Defendant of hisright toajury trial. Defendant isnot entitled
to relief on thisissue.

CONCLUSION

For the forgoing reasons, we AFFIRM the judgment of the trial court.

THOMAST. WOODALL, JUDGE
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